IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

ALVI N FRANKLI N, JR. ,
Plaintiff

V. NQ 3:96Cv143-B-B

CALHOUN COUNTY, M SSI SS| PPI
SHERI FF' S DEPARTMENT; CALHOUN
COUNTY, M SSISSI PPI; and BILLIE
H TT, | ND VI DUALLY AND IN H S
CAPACI TY AS FORVMER SHERI FF OF
CALHOUN COUNTY, M SSI| SSI PP

Def endant s

MVEMORANDUM OPI NI ON

Thi s cause cones before the court upon the defendants' notion
for partial summary judgnment. The court has duly considered the

parti es' nenoranda and exhibits and is ready to rule.

FACTS

On or about June 20, 1995, the plaintiff was arrested for
public intoxication and placed in the Cal houn County jail. The
plaintiff was i ncarcerated with approximately thirty other i nmates,
sonme of whomwere convicted felons. Sonetine between the hours of
two and seven p.m, the plaintiff was assaulted by several innates.
The plaintiff contends that during the tine of the all eged assaul t,
the cell was not supervised by any nmenber of the sheriff's
depart nent.

The plaintiff was discovered in an injured condition and noved

to a private cell in the wonen's portion of the jail. Wen he was



subsequently found collapsed on the floor, the plaintiff was
transported to the | ocal hospital to be treated for cardi ac arrest.

The plaintiff has filed suit for wvarious constitutional
violations under 29 U. S.C. 8§ 1983, as well as for negligence under
state tort law. As to the 8§ 1983 claim the defendants have noved
for partial summary judgnment in favor of Sheriff Htt in his
i ndi vidual capacity on the grounds of qualified immunity. The
defendants further seek partial summary judgnent in favor of all
defendants on the state law clainms on the grounds of sovereign
i mmunity.

LAW

On a notion for summary judgnent, the novant has the initial

burden of show ng the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U. S. 317, 325, 91 L. Ed. 2d 265, 275

(1986) ("the burden on the noving party may be discharged by
"showing' ...that there is an absence of evidence to support the
non-novi ng party's case"). Under Rule 56(e) of the Federal Rules
of Cvil Procedure, the burden shifts to the non-nobvant to "go
beyond the pleadings and by...affidavits, or by the 'depositions,
answers to interrogatories, and adm ssions on file,' designate
"specific facts showng that there is a genuine issue for trial.""

Celotex Corp., 477 U S. at 324, 91 L. Ed. 2d at 274. That burden

is not discharged by "nere allegations or denials.” Fed. R Gv.

P. 56(e). Al legitimate factual inferences nust be made in favor



of the non-novant. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c) nmandates the entry
of summary judgnent "against a party who fails to nake a show ng
sufficient to establish the existence of an elenent essential to
that party's case, and on which that party will bear the burden of

proof at trial." Celotex Corp., 477 U S. at 322, 91 L. Ed. 2d at

273. Before finding that no genuine issue for trial exists, the
court nust first be satisfied that no reasonable trier of fact

could find for the non-novant. Mat sushita Elec. Indus. v. Zenith

Radi o Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 552 (1986).

A Qalified Imunity
Sheriff Htt, Individual Capacity

Upon due consi deration, the court finds that there are genuine
i ssues of material fact, including but not limted to the sheriff's
know edge not only as to the plaintiff's incarceration, but also as
to the general conditions that existed at the jail on the day of
the plaintiff's incarceration. Therefore, the court finds that the
def endants' notion for partial summary judgnent on the grounds of

qualified imunity shoul d be deni ed.

B. Sovereign Immunity
Sheriff Htt, Individual Capacity

The State of Mssissippi and its political subdivisions have
traditionally been imune fromsuit. Sovereign imrunity affords
protection to state enployees in their individual capacity as well.

The state |l egislature has waived, to alimted extent, the state's



sovereign immunity, as set forth in Mss. Code Ann. 8 11-46-1 et
seq. (Supp. 1996). However, such waiver does not extend to state
enpl oyees in their individual capacity. Wile a state enpl oyee may
be joined in an action against a governnental entity in a
representative capacity, no enpl oyee may be held personally liable
for any act or om ssion occurring within the course and scope of
t he enpl oyee's duties. Mss. Code Ann. 8 11-46-7(2) (Supp. 1996).
The allegations against Sheriff Htt involve acts and om ssions
that occurred within the course and scope of his duties as sheriff
of Cal houn County. Therefore, the court finds that Sheriff Htt is
entitled to sovereign immunity on the state law clains raised
against himin his individual capacity.

C. Sovereign Immunity
Cal houn County and Sheriff Hitt, Oficial Capacity

Upon due consi deration, the court finds that there are genuine
issues of material fact, including but not limted to whether
Cal houn County, acting by and through its enployees in the duties
of police protection, acted in reckl ess di sregard of the safety and
wel | -being of any person not engaged in crimnal activity at the
tinme of the injury, as set forthin Mss. Code Ann. 8 11-46-9(1)(c)
(Supp. 1996). Therefore, the court finds that the defendants’
motion for partial summary judgnent in favor of the county and
Sheriff Hitt in his official capacity on the grounds of sovereign

i mmunity shoul d be deni ed.

CONCLUSI ON



For the foregoing reasons, the court finds that the
def endants' notion for partial summary judgnent on the grounds of
qualified imunity shoul d be denied. The court further finds that
t he defendants' notion for partial summary judgnent on the grounds
of sovereign immunity should be denied as to Cal houn County and
Sheriff Hitt in his official capacity and granted as to Sheriff
Hitt in his individual capacity. Finally, the plaintiff has filed
a notion for leave to file a surreply brief. The court finds that
the plaintiff's notion should be deni ed.

An order will issue accordingly.

TH'S, the day of April, 1997.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



